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Editorial 


This number of the Journat completes the first volume. In consideration of 
the fierce competition for public atténtion during the year, the results appear en- 
tirely satisfactory. The JourNat has served to attract a general membership of 
over 3,500 and is sent also to 950 libraries, 1,930 judges and 190 periodicals. Sample 
copies with an invitation to membership are sent to selected lists. The membership 
lists are still open and members are requested to send in the names of their ac- 
quaintances who are likely to be interested. The Society especially needs a larger 
lay membership. Its work is essentially the work of lawyers, but this work must 
justify itself also to intelligent laymen. 

These are not the times that one would choose for promoting any movement. 
But as the war progresses the wisdom of carrying on the great work which we assume 
becomes daily more apparent. The thoughts of men are stirred as never before. 
Whatever reconstruction of national boundaries may be effected by the war, there is 
certain to be in all the nations which participate a more significant recoristruction 
of political and social ideals. 

We feel that democracy will stand the test of the war, however long and how- 
ever terrible it may be, and that only democracy can endure the test. In the period 
of readjustment following the war, which is more and more engaging our thoughts, 
only those institutions can survive which justify themselves to a heightened social 
conscience. 

We are seeing in these days the collapse of mushroom radicalism and the tot- 
tering of institutions founded upon ancient privilege. Somewhere between lies the 
middle ground of sanity and security. 

We are willing to have our proposals concerning the administration of justice 
judged by those who see safety somewhere between wild idealism and sordid priv- 
ilege. Genuine conservatism is the conservatism which conserves. Our national ideals 
are proving their validity in war as in peace. We have much to conserve in our 
judicial institutions. Genuine conservatism accepts timely readjustments to meet 
changed conditions. The conditions under which our courts function, in most parts 
of our country, underwent a profound change some years ago. The problem now is 
that of readjusting our system to actual conditions and needs. 

This is a long and difficult work, one which cannot be started too early or pushed 
too hard. We have now abundant experience as a guide. The pioneering has been 
done. The results are seen to be good. The present demand is for perseverance. 


The Society is entitled to three stars on its service flag, as appears by reference 
to the names on the opposite page. Several of the other directors are active as civil- . 
-ians in work supporting the war. We are to be deemed fortunate, in view of this, 
that our most difficult piece of drafting has been brought nearly to completion. Ref- 
erence is had to the Schedule of Rules applicable to the state-wide and metropolitan 
district judicature acts. We hope to publish the complete schedule of forty-six 
articles, embodying the first nineteen articles submitted in Bulletin XIII, within a 
month or two. The publication will be known as Bulletin XIV and will comprise 
about 180 pages, covering generally the field of civil procedure. It will be sent free 
to members of the Council and to law libraries and journals, and sold to all others 
at the nominal price of twenty-five cents, delivered. Orders will be accepted from this 
time and filled as soon as the printing permits. 
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Court Organization for Large Cities 


In the February number of the Jour- 
NAL an attempt was made to trace the 
history of the organized court movement 
through its first decade. It is indisputable 
that a great practical success has been 
attained in administering justice in the 
large city, where judicial administration 
is most difficult. 

The organized city courts of Milwaukee, 
Chicago, Cleveland, Pittsburgh, New 
York, Philadelphia and Atlanta are 
founded upon an idea entirely new to 
our theory of judicial procedure—the idea 
of handling the business of the courts in 
a business-like manner. That is the essen- 
tial point of difference in the organized 
court. 

The history of these new courts demon- 
strates the intimate relationship of ad- 
ministrative authority, the rule-making 
power, specialization of judges, individual 
responsibility through judges’ meetings 
and collective responsibility through the 
publication of statistical reports. These 
are all necessary elements of any success- 
ful judicial system. 

The reform of procedure, that intermin- 
able controversy which has been raging 
for a hundred years and more, is accom- 
plished at last under the rule-making 
power. The futility of trying to catch up 
with procedural troubles by legislation is 
clearly exposed. It is also shown that the 
exercise of the rule-making power calls 
for organization of a most responsible 
kind. The making of rules must not be 
the work of a single judge—a judicial 
boss. This would result in rules expres- 
sive of limited experience and the judges 
not participating in the function of rule- 
making would lose the salutary experi- 
ence of this work, would be less friendly 
to the rules and the principles permeating 
them and would not be directly respon- 
sible for the administration of justice. 

But in a large body of judges this 
highly technical work is not to be done 
most successfully by equal participation 
of all judges. No doubt ten or a dozen 
judges can work together well and share 


equally in this quasi-legislative function. 
It is being done today in a number of 
the new courts. But in a really large 
court the best results are to be presumed 
from the creation of a committee repre- 
sentative of every main division of the 
court. Individual responsibility is con- 
served by confirming in the entire body 
of judges the power to overrule the rules 
committee by a majority vote, as has been 
provided in the model act to be described 
in this article. 

While the legal profession has been 


‘groping toward the principle of rules of 


court as the ultimate solution of the vexa- 
tious problems of procedure, the thing 
has been actually done with amazing suc- 
cess in these new courts, and usually in 
an unfavorable environment. The regu- 
lation of procedure through exercise of 
the rule-making power is no mere theory, 
even in this country. We now have eleven 
years of experience with accumulated re- 
sults of the most substantial and reassur- 
ing nature. 

Specialization follows naturally after 
organization is effected. By the creation 
of separate and independent courts we 
had been groping toward specialization. 
This method, as pointed out by Roscoe 
Pound, is the primitive way of meeting 
the need. It results in special tribunals 
when the thing actually sought is spe- 
cialist judges. The greater the number 
of independent courts, the less is the 
probability, under popular election of 
judges, that the individual judge will be 
adapted to the particular part of the en- 
tire judicial field to which he is com- 
mitted. We can’t keep the square plug 
and the round hole apart by any such 
crude method. 

The multiplication of separate trib- 
unals not-only fails to afford complete 
specialization, but also results in such 
complexity and such multiplicity of stat- 
utory regulations as to make a jungle of 
the judicial system. More and more liti- 
gation becomes the trying of incidental 
issues. Justice is strangled by the cords 
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that are rove to hold its parts together. 

Nowhere outside these organized courts 
has there been any appreciable advance 
in urban judicial administration as an 
art or a science. Our difficulties have 
marched faster than our lumbering legis- 
lative remedies. 

Practically the whole progress in 
gathering and publishing judicial statis- 
tics has been confined to the organized 
courts. Without these statistics our 
judicial system is deprived of memory, 
of the power to profit by experience. 
Memory is described as the foundation of 
conscious mentality. 

It is now an easy step to project a plan 
or system for the successful administra- 
tion of justice in any large city. It is 
necessary only to take what has proved 
successful in our experiment stations and 
adapt it to all the judges of any locality. 
The problem is to be viewed as a unified 
problem and the reasons for predicating 
a single, unified court are hardly open to 
debate. The judicial work in any com- 
munity constitutes in its entirety the 
work of all the judges of that community. 
Nothing is to be gained by establishing 
two or more courts to perform this work 
and something would certainly be lost. 
We could not conceive of a different solu- 
tion were it not for traditions founded 
upon pioneer conditions. 

When we speak of the large city we 
are likely to mean, for the purpose of 
judicial administration, the urban dis- 
trict embracing a large city and its sub- 
urbs. For that reason the plan of organi- 
zation embodied in the- American Jud- 
icature Society’s model act presumes the 
creation of a “metropolitan judicial dis- 
trict” so that the people of the suburbs 
may benefit by the unified city court. 
This district may be the county, or parts 
of two or more counties. 

The first step in creating. a co-ordi- 
nated system, as set forth in Bulletin 
IV-A, A. J. S., lies in consolidating. all 
the courts within the metropolitan dis- 
trict into a single court structure. If 
the courts of the entire state have pre- 
viously been unified, the metropolitan 


district simply becomes one of the terri- 
torial divisions of the Superior Court 
division, but receives a special organiza- 
tion adapted to urban conditions. As 
part of this special organization its spe- 
cial judical council is necessary because 
it is hardly conceivable that the judicial 
council for the state, with all its duties, 
can make administrative orders and pro- 
cedural rules adapted to the daily needs 
of the metropolitan court. The local 
court becomes part of the state system, 
but, because of its special and numerous 
requirements, is given a considerable 
measure of home rule. Its executive 
head becomes a member of the state 
judicial council. Its rules of pleading, 
so far as formal pleading is required, 
will be those established for the entire 
state. In other respects there may be 
considerable divergence of practice. One 
of our present evils is a procedure in- 
tended to apply equally to urban and 
rural localities, and another evil is the 
legislating for city courts by country 
legislators. 


Need for Departments 


The history of the organized courts 
has shown the need for personal leader- 
ship in the administrative work of the 
courts. It has seemed to show also that 
a court of thirty judges is too large for 
a single head. The chief justice or presi- 
dent judge of an organized court has 
more to do than merely supervise the 
business of his court internally. He 
must represent it to the public. This 
takes time and energy. He cannot de- 
vote all of his time to internal problems. 

The experience in Cleveland and other 
cities shows that a single head can man- 
age a court of ten members as to both 
internal and external relations. And in 
a court of this size its judges can read- 
ily act together as a committee of the 
whole. 

The problem increases in difficulty as 
the number of judges is increased, or 
rather, it calls for more extensive or- 
ganization. For this reason the model 
act has been drawn to suit the needs of 
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the largest community. It is a simple 
matter to adapt it to the simpler needs 
of a smaller city and reference to this 
matter will be made later. 

In order then to keep the administra- 
tive work within the range of human 
capacity the metropolitan court is given 
several divisions, each with its admin- 
istrative head, known as a presiding jus- 
tice; within these divisions as many 
branches as may be desired for complete 
specialization are to be established by ad- 
ministrative orders. The act provides 
five such general divisions as follows: 

1. The Equity (or Chancery) division. 
It is not intended by the creation of this 
division to negative the worthy endea- 
vor to merge law and equity. It merely 
recognizes as a practical fact the need 
for specially trained judges in the trial of 
causes involving the peculiar remedies 
which had their origin in the Court of 
Chancery. 

2. The Probate and Domestic Rela- 
tions division. No organized court can 
fail to provide specially for handling the 
offenses which undermine the integrity 
of the family. Offenses against minors, 
desertion, non-support, and certain simi- 
lar offenses to be defined constitute to- 
gether a body of causes which cannot be 
handled properly in police courts; they 
must be segregated in a division to which 
is given divorce litigation. The business 
of the juvenile court will also naturally 
be handled in the same division. It is 
the theory of the act that all these mat- 
ters may well be handled -by a division 
which has charge of probate matters. 

3. The Civil Jury division. This de- 
partment is sufficiently described by its 
name. To it would fall all the civil 
causes involving the use of a jury, and 
the need for specialization as between 
contract and tort causes is to be met by 
intra-divisional specialization. 

4. The Civil Non-jury division. All 
the remainder of civil causes would be 
taken care of by branches of this division 
based upon executive orders and readily 
altered as circumstances indicate. 

5. The Criminal division. Within this 
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division such branches as experience 
shows a need for, would be established. 

A sixth general division would be ad- 
visable in the case of a city having an in- 
termediate appellate court, like San 
Francisco, or Chicago, providing §state- 
wide unification had not been effected. 
If the courts of the entire state are uni- 
fied the intermediate appellate court 
should be part of the Court of Appeal 
Division. 

These general divisions are constituted 
along functional lines; the small num- 
ber and obvious character of each should 
prevent confusion in the public mind. 

In a city having twenty to twenty-five 
judges three divisions would be enough, 
while with fifteen judges or less there 
would be no need for divisions fixed by 
statute. 

Within each such division there can 
be as many branches as may serve con- 
venience of administration and afford 
room for the principle of specialization. 
The intra-divisional branches should rest 
on administrative orders made by the 
presiding justice for each division so that 
the entire force of judges in each division 
ean be utilized to the fullest extent of 
their several abilities. 


The Judicial Council 


The entire court must, of course, have 
its executive head, whom we will call 
chief justice. The chief justice, with the 
presiding justices of divisions, will con- 
stitute the judicial council, in which the 
administrative and rule-making powers 
will be primarily vested. 

This is a simple and rational form of 
organization and remains just as simple, 
however large the court. A _ central 
representative body so constituted is ideal 
because it has a representative of every 
division present at every meeting of the 
judicial council and a representative of 
the council present daily in every division. 

Whatever be the method of selecting 
associate judges, it is clear that so much 
depends upon the personality of the pre- 
siding justices, constituting together 
the central authority of the court, that 
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they should be chosen from the entire 
body of judges by the chief justice. And 
there should be no traditional check upon 
such appointment for that would pro- 
voke politics within the organization. At 
the same time it is not desirable that 
the chief justice should be able to revoke 
the commissions of presiding justices at 
will. Such power would make the council 
a mere tool of the chief justice. To make 
the position of presiding justice irrevoc- 
able during the entire term of the incum- 
bent would be equally unfortunate, for 
a new chief justice might find himself 
a minority in the judicial council 
throughout his entire term. 

The act provides a method which es- 
capes the evils of both these suggestions. 
It gives to the chief justice the power to 
name a presiding justice for a definite 
term not longer than the term of the 
chief justice, who, being an elected of- 
ficial, would presumably hold for a term 
of four or six years. The newly elected 
chief justice would then have the power 
to make over the judicial council during 
his term but the presiding justices once 
selected would not hold at his pleasure. 
His power to alter the personnel of the 
council in the course of time would give 
him enough of a hold to insure reason- 
able tractability, while the fact that he 
could not depose one of his appointees 
guarantees a sufficient measure of inde- 


_ pendence in the council. This arrange- 
ment should afford just that degree of 


poise between officials sharing a common 
responsibility which is requisite for har- 
monious co-operation. 

Judges of the consolidated courts con- 
tinue for the remainder of their terms 
as judges of the Metropolitan Court. They 
are to be assigned by the chief justice 
to the various divisions to the number 
specified for each by the act. The ju- 
dicial council is permitted to change the 
number of judges in divisions if such 
becomes advisable by reducing the num- 
ber in any division when a vacancy oc- 
curs in that division and adding one 
judge to another division. 

While the need to assign judges to 


special work is paramount there must be 
a reasonable limitation as a guaranty to 
the associate judge that he will not at 
some time be arbitrarily removed from 
the work in which he has specialized. This 
is afforded by the prevision that the chief 
justice may transfer judges from one 
division to another only with the consent 
of the presiding justice of at least one of 
the divisions to be so affected. This 
power of the chief justice is supplemented 
by a power to make temporary transfers 
of any judge (except presiding justices) 
for a period not exceeding six months, 
and to require. any judge “who shall not 
for the time being be occupied in the 
transaction of any business assigned to 
the division to which he may be regularly 
attached, to take part in the sittings of 
any branch or of any division” of the 
court. In this manner the right of the 
individual judge to work in the field for 
which he is best fitted is protected and 
at the same time the exigencies of ad- 
ministration are met so that there will 
be no congested branch as long as there 
are judges not fully occupied. 

Assignment within the division rests 
with the presiding justice of the division, 
subject to the right of the chief justice 
to exercise this power, and it is effected 
as a practical matter under a_ section 
which gives the presiding justice the 
power to classify the business of his 
division and distribute it “upon differ- 
ent calendars, to be called by different 
judges, as he shall deem proper and ex- 
pedient.” - 

In such manner is specialization ac- 
cording to a definite and responsible 
management made possible. It may ex- 
tend to the most minute degree so that 
every judge has a special calendar, if de- 
sired. At the same time the judges con- 
stitute a fluid working force which can 
be directed from time to time in such 
manner that the court is always working 
at its maximum of output. 

At the present time the rural distine- 
tion between judges and inferior court 
judges persists in every American city. It 
is plain that any division of the working 
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force into two classes of judges, one to 
have limited judicial power, prevents the 
flexibility that is necessary to the high- 
est efficiency. 

The inferior court is a necessary out- 
growth of primitive conditions. In com- 
munities having only a small amount of 
judicial business economy requires an in- 
ferior magistracy because the small cause 
cannot stand the cost of removal to a dis- 
tance, nor can it, in many instances, per- 
mit of delay. 


Reasons Against Inferior Court 


The reasons for a departure from 
custom in the large city may be stated 
briefly as follows: 

1. The historic division between gen- 
eral and limited jurisdiction rests upon 
economy of administration. In the large 
city the reason has ceased to exist. The 
only true economy lies in getting a right 
and lasting adjudication in the first in- 
stance and this requires exceptional men. 
A very small percentage of appeals de- 
stroys the economy of employing inferior 
judges. In so far as our present judicial 
hierarchy in the large city is a negation 
of this principle it must be destroyed. 

2. It is today impossible to say what 
is the more important work in a city 
court, but it may be observed that the 
judge sitting in the criminal court of 
first instance, receiving the pleas of youth- 
ful offenders, occupies a most important 
role from a civic and social standpoint. 
Inferior personality in this field means a 
failure of civilization. 

3. It is unwise to say that the hearing 
of small claims is a petty branch of 
judicial business for the great mass of 
people who have no other causes. Failure 
to provide a judge of character and stand- 
ing drives such litigants to a formality of 
trial which makes efficiency impossible. 

4, Causes are likely to partake of the 
nature of two or more classes and efficient 
adjudication requires handling of the 
greater with the lesser issues. Many of 
the causes of a domestic relations branch 
are seemingly trivial but some require 
divorce jurisdiction for a solution. The 


judge of limited jurisdiction is prevented 
from doing a judge’s full duty in these 
causes even if he be not inferior in per- 
sonal ability. 

These considerations have resulted in 
giving every judge of the Metropolitan 
Court complete trial jurisdiction. The 
fact remains undeniably that some 
branches of the work require less train- 
ing than others, that judges will vary in 
capacity, and that the distinction be- 
tween those of brief experience and those 
of long training will exist in the judicial 
field as in all others. Recognition is 
given to these necessary conditions by 
providing two classes of judges, to be 
known as senior and junior judges. 

A very practical reason for doing this 
arises from the presumption that the 
merging of all the courts of any city will 
involve bringing in a number of judges 
previously sitting in inferior tribunals. 
These judges have received smaller sal- 
aries than judges of full trial jurisdic- 
tion. The proposal to raise their author- 
ity and compensation en bloc would 
arouse great opposition. The position of 
junior judge permits of their inclusion 
and subsequently the character of the 
work which they will engage in will de- 
pend upon their assignment by the head 
of the court. It is reasonable to suppose 
that many of them would develop quali- 
ties entitling them in time to the highest 
places in the court. By giving them full 
trial jurisdiction they are made avail- 
able for such service as they may become 
qualified to render. On this point it is 
well to quote from the note to section 
five of the act: 

“Where there is a large volume of ju- 
dicial business of all sorts to be handled 
by a large corps of judges and the judicial 
business differs widely in character, a 
great deal of it may be satisfactorily done 
by younger men of less judicial experi- 
ence who start at a less salary and com- 
mence with the handling of the less dif- 
ficult, the less responsible and often less 
agreeable work, with a view to developing 
a capacity for handling the more difficult, 
more responsible and often more agree- 
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able business of the court. The situation 
is not different from that in any execu- 
tive office or in a firm with a large num- 
ber of partners. No one thinks of pay- 
ing the same salary to all the members of 
an executive force or dividing all the 
profits equally among all the partners. 
The principles which obtain as a matter 
of course in the organization of a private 
enterprise apply to the public business of 
administering justice in a metropolitan 
district with a large corps of judges and 
an enormous volume of judicial work. 

The saving of money spent in salaries 
is not the only reason for having junior 
judges. Human nature is such that it 
needs the stimulus of possible promotion. 
To give a man a position in which he is 
to stay for the rest of his life with no 
promotional steps ahead which he may 
compete for is to discourage endeavor and 
stifle ambition. This is recognized in 
every business enterprise. It is recognized 
in the large firms having many partners. 
It is of the utmost importance to recog- 
nize it in the organization of a corps of 
judges. 

The whole matter may be thus summed 
up. To give all the judges the same sal- 
ary at once is to overpay some and under- 
pay others. That course is demoralizing 
to the worker. It ignores the fact that 
men need to strive for promotion which 
is fairly within reach. 

It should be noticed that the plan of 
having senior and junior judges does not 
in the least interfere with the plan of 
requiring the best and most highly paid 
judges to hear the less difficult and less 
agreeable class of judicial causes. It 
does contemplate that when the best men 
in the court have heard such causes 
and established the best methods and 
rules for administering justice in them, 
younger men with talent, but with less 
judicial experience, shall handle them.” 

There is a considerable amount of work 
now done by judges which could as well 
be done by assistants but lack of organi- 
zation has prevented the intelligent em- 
ployment of such assistants. In some 
states the use of masters resulted in such 


dissatisfaction that the very word is an- 
athema and the entire subject is obscured. 
The trouble was due to a delegation of 
the essential judicial function to the as- 
sistant. The diffused and uncertain re- 
sponsibility resulting from this practice 
is rightly condemned. But all that is re 
quired to permit the court to avail of 
the obvious benefit of judicial assistants 
is to prevent abuse of the system. A 
great deal of the time of the judge, who, 
as a highly trained expert should concen- 
trate his energies on strictly judicial work, 
ean be saved if the ministerial part of 
the work is performed by a trained as- 
sistant. In an organized court it is read- 
ily possible to curb any tendency toward 
evil. The faults frequently attributed 
to referees will also disappear when they 
are specialists attached’ permanently to 
an organized court and subject to super- 
vision and discipline. 

In the act these assistants are called 
masters at the risk of attaching to the 
position the ancient odium. The name 
“assistant judges” would probably lead 
more directly to misapprehension of their 
functions. The important matter, re- 
gardless of name, is to relieve judges of 
ministerial work and conserve their en- 
ergies for the more difficult roles not 
easily filled. 

The act provides that there shall be at- 
tached to the Metropolitan Court such 
number of masters, not exceeding a 
stated maximum, as the judicial council 
shall determine, and that they shall per- 
form such duties as are prescribed by the 
act or by any rules or orders of the coun- 
cil. This permits of the use of assistants 
who will increase the working capacity 
of certain judges and who will develop 
a high degree of efficiency within a nar- 
row field, by reason of steady employment 
and long tenure, and will be obtainable 
at a salary considerably less than that 
paid a junior judge. 

There are two features of the act of 
great importance which rest upon well 
settled, though recent experience in or- 
ganized city courts in this country; these 
are the compiling and publication of sta- 
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tistics, and the meetings of judges. The 
only courts in the country .which are 
keeping and publishing statistics are the 
few recently created municipal courts; 
the general lack of records and informa- 
tion has been considered one of the great- 
est shortcomings of American courts as 
compared with those of all other coun- 
tries. 

The facts concerning the work of the 
courts are greatly needed as a basis for 
social and criminal legislation. Without 
them we grope in the dark and many a 
weird enactment attempts to fill an 
imagined need. The lack of consistent 
data prevents the judges themselves from 
seeing their function in an inclusive way. 
It results in much unmerited criticism 
of judges. Without recorded data there 
can be no definite standards of accom- 
plishment. Courts operating without 
statistics are like ships bound for an un- 
known port over uncharted seas. 

The chief justice is made responsible 
in this act for compiling records, for he 
is required to submit at the annual meet- 
ing a report which shall contain full 
statistics concerning the business done 
by the court and by each permanent divi- 
sion for the year ending January first 
next preceding, and the state on that date 
of all the dockets. The data shall be col- 
lected under the five following heads: 
litigation, efficiency of personnel, social, 
criminal, and financial. 

The chief justice will presumably re- 
ceive weekly or monthly reports from pre- 
siding justices which will keep him in 


close touch with every branch and afford . 


data for the judicial council to rely upon 
in its general supervision of the court. 
The annual meeting brings together all 
of the judges for a general survey of 
accomplishments and a discussion of any 
matter whatsoever pertaining to the ad- 
ministration of justice. Judges of 
divisions are required to meet at least 
once a month except in August. “At such 
meetings the judges of division shall re- 
ceive and investigate, or cause to be in- 
vestigated, all complaints presented to 
them pertaining to said division and to 


the officers thereof and shall take such 
steps by law as they may deem necessary 
or proper with respect thereto.” 


Collective Responsibility 


It is difficult to exaggerate the import- 
ance of meetings of judges to whom are 
given responsibility and authority. Out 
of such meetings grows that esprit de 
corps which must be realized if courts 
are to function in a conscious, uniform 
and impartial manner. The experience 
and the conscience of the best equipped 
judges becomes the property of all. 
Methods of administration are standard- 
ized and made impersonal. The judge 
who is following a practice objectionable 
to the public or to his colleagues is 
brought into line when he must defend 
his conduct before qualified critics. At 
the same time it affords to every judge 
a criticism which is expert, open and 
fair. 

The solidarity thus obtained gives 
judges a needed protection against unfair 
attacks. The bulldozing politician is 
made to realize-that he is opposing a 
strong institution instead of a single 
judge so that the independence which is 
wholesome is insured. An elective ju- 
diciary especially needs to be fortified 
against political strain. The indepen- 
dence of our judges is in many instances 
an illusion. We have now sufficient ex- 
perience to realize that the judge of an 
organized court has behind him, in so far 
as he stands for the policies of his court, 
the inertia of a strong institution. 

If this solidarity were to result in in- 
difference to public opinion we might 
lose more than we gain at this point. 
But here again there is enough expe- 
rience to prove conclusively that the or- 
ganized court, and every member of it, 
is more subject to what is right and 
wholesome in public criticism than the 
“independent” judge. Judges are fre- 
quently blamed for defects of a system 
over which they have no control. When, 
on the other hand, they individually de- 
serve censure, it is impossible for any 
litigant to correct any error directly at 
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its source. His recourse lies wholly in 
appeal, involving delay and expense, and 
often appeal affords no remedy for ju- 
dicial acts attributable to ignorance or 
negligence or willfulness. 

All this is changed in the court of or- 
ganized responsibility. Every litigant 
and every lawyer is afforded an opportu- 
nity at all times to protest to the head of 
the court concerning the acts of any of 
its judges. This can be done without 
jeopardizing rights. Such protests are 
exceedingly helpful to the court, afford- 
ing, as they do, a clear expression of the 
views held by lawyers and litigants. 

Such complaints as are directed to the 
system, if valid, are readily met by ap- 
propriate steps, thus obviating future 
complaints. If directed against the acts 
of judges and found to be unwarranted or 
frivolous, the judges complained of are 
afforded the ample protection which they 
deserve, and which they must have if 
their independence is to be something 
more than a mere name. If the com- 
plaints disclose conduct deserving cen- 
sure the head of the court first gives the 
judge complained of an opportunity to 
set matters right and avoid future 
trouble. If this does not suffice the com- 
plaint becomes the subject of discussion 
at a judges’ meeting and the judge com- 
plained of learns the opinions of his 
colleagues and can hardly avoid conform- 
ing to any established policy. 

This opportunity to lodge complaints 
has an important effect upon the public. 
It makes the court one truly democratic, 
bringing it closer to the sympathies and 
understanding of those for whom it exists. 
No other way has been discovered for 
giving to faithful and competent judges 
the confidence and approbation which 
their work deserves. 

Taken together the meetings and the 
statistical reports constitute a great self- 
disciplining force. The organized court 
is a powerful institution, but withal one 
which is sensitive to critical opinion. 

Perhaps the most notable thing about 
business-management courts is the way 
they invent methuds to make their work 
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The 
first great invention of this sort was the 
Domestic Relations branch court in Chi- 


more effectual and more economical. 


cago. Prior to its establishment the 
cases affecting family stability and min- 
ors came on as part of the routine busi- 
ness of ten police court branches, mixed 
up with other criminal offenses of every 
kind. 

Day by day the great wheel of justice 
revolved and people were fined, com- 
mitted or released. But the court never 
‘earned anything about the causes for 
these domestic troubles or the conse- 
quences of the sentences imposed. ‘There 
could be no sense of responsibility for 
preventing offenses. There could be no 
constructive plan. The court merely 
dispensed a patent medicine and without 
any diagnosis. 

Scope for Invention 

If anybody could have foreseen the op- 
portunity for changing all this and mak- 
ing the court, in respect to these cases. 
what it should be, a machine for social 
adjustment, and had been obliged to look 
to the legislature for a remedy, there 
would have been a campaign extending 
over years before the desired law could 
have been secured. This has been the 
case, as a matter of history, in various 
states since the great success of the 
Domestic Relations court has been her- 
alded throughout the country. But the 
administrative powers vested in the chief 
justice of the Chicago “Municipal court 
made it possible to establish the central- 
ized Domestic Relations branch court by 
merely executing an order to the court’s 
clerk whereby the prosecutions brought 
under fifteen ordinances and_ thirteen 
statutes were placed on a special calen- 
dar. Then a judge, chosen for his in- 
terest in the subject, was assigned to sit 
in this branch. The commonest cases 
thus transferred are those involving deser- 
tion, non-support, bastardy, and con- 
tributing to the delinquency of minors. 

One of the reasons for the change lay 
in the fact that various social agencies 
had been endeavoring to exert a helpful 
influence in the families whose troubles 
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were brought into court, but were greatly 
embarrassed because they had to main- 
tain agents at every police court and there 
was no consistent handling of these cases 
by ten different judges. The change cen- 
tralized all the forces for constructive 
effort. The court tapped a mighty reser- 
voir of social service and was able to 
utilize it to accomplish ends for which 
the old remedies of fines and commit- 
ments were practically useless. 

The new regime permitted the court’s 
probation officers to carry out the ideals 
of the court. A view of the entire prob- 
iem was afforded in a single court by a 
single judge, specially chosen for this 
work and held responsible for results. Of- 
fenders came back to a judge who had 
a history of the family. The records of 
the court enabled it to chart the whole 
subject of domestic troubles related to 
statutory offenses and to base remedies 
upon known facts. For this first time 
legislation was possible on a scientific 
basis. As a matter of fact there was not 
near so much demand for new laws when 
the existing ones were given a real test. 

There has never been any doubt con- 
cerning the great worth of this innova- 
tion in judicial administration since its 
first day, but it has long been realized 
that the Domestic Relations court is un- 
able to accomplish all that it should be- 
cause of a limitation of jurisdiction and 
the rigidity of jurisdictional lines be- 
tween the various courts of Chicago and 
Cook county. Such a court should have 
chancery powers. It should be in a 
division embracing the jurisdiction of the 
Juvenile court. It should be closely 
allied with the divorce court, and its 
judge should be able to deal with felonies. 
Then it would be possible to embrace all 
phases and all the parties to a family 
squabble or disintegration which in- 
volves several persons and several offenses, 
but which is, in essence, a single affair 
and should be disposed of by a single 
judge in a consistent and economical 
manner. Such complete unification would 
also benefit the prosecuting attorney’s 
office and permit of real efficiency there. 
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Who can doubt that classification of causes 
along the line proposed in the model act 
would fail to bring harmony and consist- 
ency to the operation of the divorce, 
juvenile and domestic relation branches ? 

No greater demonstration of this prin- 
ciple of specialization and individual ju- 
dicial responsibility could be desired than 
that afforded by the Speeders’ court, 
which marked the next step of progress 
in this municipal court. As stated in 
the last number of the Journat, this 
branch court proved that it was not more 
laws that were needed, but an efficient 
machine for enforcing them. 

Since the February number of the 
JouRNAL, Chicago began one of its “crime 
crusades” necessitated by the fact that 
the agencies for coping with crime are 
so dissociated that only a period of popu- 
lar alarm can bring the various courts 
and other official agencies into harmony 
of action. It was determined to rid the 
city of professional criminals, if possible. 
Of course the sloughing off of criminals 
to prey on other communities in unneigh- 
borly and crude, but it is at present the 
best plan we have. 

It was found that the vagrancy act, 
if strictly enforced, would accomplish 
this, so on a few days’ notice the chief 
justice established a special Vagrancy 
branch court, and consistent treatment 
of these cases became possible. Since 
then it has been proposed to establish 
a special branch for auto thieves, a class 
of criminals who deserve attention at this 
time. 

One of the best features of this method 
of utilizing judicial power in a practical 
way through administrative orders, and 
without legislation, is that any number 
of specialized courts can be set up with- 
out decreasing in the least the total ca- 
pacity for work of the staff of judges. If 
in any such branch there should not be 
enough work for a judge the branch can 
be kept open only part of a day, and the 
judge can serve elsewhere for the rest 
of his time. In the Cleveland Concilia- 
instance, thousands of 


tion court, for 
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cases are disposed of yearly with only two- 
half-day sessions per week. 

As a matter of fact every such spe- 
cialized court effects a saving because the 
specialist judge is enabled to work more 
speedily. He soon learns every angle of 
every kind of cause that comes before him 
and knows what to do with reasonable 
certainty. 

Nor does any such specialized court 
remain like a vestigial organ after its 
usefulness has ceased. It is as easily dis- 
continued as it is created, merely by an 


‘executive order. 


What has been done in the way of ju- 
dicial invention by no means exhausts 
the possibilities. In the New York 
Municipal Court an experiment in the 
fields of conciliation and arbitration is 
being made. If the plan should not meet 
with success there is no added cost and 
no loss of time. There is nothing to pre- 
vent experiment in any court which has 
power to manage its business in a busi- 
ness-like way. Wherever there is waste 
of time there is opportunity for invent- 
ing more economical methods. The spe- 
cialist judge knows his subject and is 
responsible for economical administra- 
tion as he never can be under any other 
arrangement. 


Rule-making Power 


The tremendous growth of statutory 
rules has been largely due to the absence 
of direct and responsible administrative 
control on the part of our judges. The 
result has been a lowering of the power, 
the dignity and the responsibility of the 
judicial office. 

City courts need a large measure of 
home rule. They must be able to recog- 
nize local needs and alter rules to meet 
changing conditions. The work is too 
delicate to permit ef success at the hands 
of a legislature. There can never be that 
measure of responsibility essential to 
successful adjudication and to the dig- 
nity of the judicial institution until 
judges have the power to make procedural 
rules fit the needs of administration. 

On the presumption that such a metro- 
politan court will be established in a 


state which has not restored to its courts 
this ancient prerogative, the model act 
confers rule-making power upon the ju- 
dicial council of the new court. The as- 
sumption is that a schedule of rules will 
be adopted as the first rules under the 
act. The power to alter and amend the 
schedule is conferred upon the judicial 
council. 

Of course a considerable part of exist- 
ing procedure is suitable, and this, though 
abolished as statute law, remains in force 
as rules of court, until the judicial coun- . 
cil shall see fit to alter it. Only the sta- 
tutory procedure in conflict with the act 
and schedule of rules is abolished. The 
transition can be made with a minimum 
of inconvenience. A great deal is gained 
from the mere fact that this body of ex- 
isting procedure, already in force, and 
not disturbed, is restored to the court’s 
authority. 

The legislature of course is not to be 
deprived of its ultimate authority but 
there is ample proof in support of the 
expectation that this body will exercise 
restraint once the control of rule making 
is placed in expert and responsible hands. 
Considerable formality is involved in the 
altering of procedure by the court. No- 
tice of the proposal to make any rule 
must be published at least forty days in 
advance and copies of the proposed draft 
are to be furnished at a small fee. Any 
person may offer suggestions in writing. 
The rules, unless an emergency exists, are 


- to take effect on August 1 after the time 


of making them. The actual operation 
under this power will doubtless mean 
participation by a committee of the local 
bar assocjation. 

The act consolidates all clerks’ offices 
and provides for a single clerk to be ap- 
pointed by a majority of the judicial coun- 
cil and to hold at the pleasure of the coun- 
cil. A central clerk’s office and branch 
offices shall be established at such places 
as the council may by rule determine. The 
chief justice is given power to make regu- 
lations with respect to the appointment, 
removal, and duties of persons to keep 
order in the various branches and in any 


a 
ey 
4 
‘ 


AMERICAN JUDICATURE SOCIETY 


other matters necessary or incidental to 
the use or management of the court. 

For the benefit of cities not already 
suitably provided there is a chapter of 
the act providing for jury commissioners. 

An interesting provision is found in the 
chapter on salaries whereby increased pay 
follows the normal increase in efficiency 
arising from experience. The minimum 
salary of the new judge is increased by 
$500 a year for every three-year period 
until a maximum is reached and the same 
provision applies to the salaries of mas- 
ters. A difference is made between the 
salaries of senior and junior judges. 

A simple pension system is provided; 
upon reaching the age of sixty-five years, 
a judge who has served ten years may 
retire on half pay; at the age of seventy, 
after twenty years’ service, he may retire 
upon full pay. Any judge entitled to re- 
tire under these terms may be so retired 
at the option of the judicial council for 
the good of the service. 

Penalties are provided to prevent any 
judge, master, clerk or employee from 
soliciting any assessment or contribution 
for political purposes or from making 
any payment or promise for such pur- 
poses. 

In most states such a judicature act 
could not be adopted without constitu- 
tional change, nor could any organization 
worth serious effort be effected in con- 
formity with existing limitations in the 
organic law. The conflict is an obvious 
but not a deep one, for the proposals are 
not hostile to any constitutional prin- 
ciples. They are balked not by the spirit 
of any constitution, but by its minor 
petrifactions. 

The Bulletin contains suggestions con- 
cerning the most convenient method for 
instituting such legislation in connection 
with a constitutional amendment and the 
act is in fact made a schedule to a pro- 
posed amendment. 


Selection and Tenure 


The foregoing brief description per- 
tains to the revised act as published in 
Bulletin IV-B, AMERICAN JUDICATURE 
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Soctery. The parts relating to the selec- 
tion and retirement of judges, upon re- 
vision, were published separately in Bul- 
letin IV-A. The organization features 
of the act are not dependent upon any 
particular method of selecting judges. In 
this field local traditions and perjudices 
are strong. In some states there is en- 
tire satisfaction with a system of appoint- 
ment by the governor, either for a stated 
term, or for good behavior. In other states 
the elective plan is affording such a de- 
gree of satisfaction that there is no need 
to suggest a departure and at any rate 
the scheme of organization should not be 
made to wait upon political reform. 

These matters are discussed at length 
in Bulletin IV-A. An important point is 
made in showing that the appointive and 
elective systems, as at present in use, do 
not by any means comprise all the pos- 
sibilities of the situation, nor do either 
of them meet the desideratum of having 
trial judges selected by an expert (i. e., 
one entirely competent to weigh the vary- 
ing talents of available candidates) who 
is also responsible for the due administra- 
tion of justice. 

It has been impossible heretofore to 
formulate such an idea for the reason 
that we have never had any person so 
responsible. But with the coming of the 
organized court there exists necessarily 
an executive head to whom the public 
may look for satisfactory administration. 
The way to make his responsibility most 
definite and constructive is to give him a 
considerable share in the work of select- 
ing judges. 

One of the plans given statutory form 
in Bulletin IV-A provides that the chief 
justice shall be elected for a comparatively 
brief term, as four years, and that he 
shall appoint to fill vacancies occurring 
during his term. The motive of the 
chief justice to surround himself with 
capable judges acceptable to the public 
and qualified to make his administration 
successful would be infinitely greater than 
the force which leads governors to make 
wise selections. 

In a large city there would be normally 
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only a few such appointments during the 
term of a chief justice because vacancies 
would occur less frequently under any 
reasonable form of tenure and because 
the absurd waste of judicial experience 
now common under the elective system 
must be done away with. 

It is quite impossible for us to con- 
ceive of an appointing power without a 
check and yet a check of the customary 
sort would doubtless be accompanied by 
log-rolling. The murky ways of politics 
may be avoided by a check which limits 
the chief justice, for part or all of his 
appointments, to an eligible list of candi- 
dates. According to this plan there is a 
public list of lawyers receptive to judicial 
honors twice the number of the sitting 
judges in each division of the court. 
Names are put on the eligible list by the 
judicial council as vacancies occur. 

Such a list would doubtless contain the 
names of the most able lawyers available 
to public service; it would impose a suf 
ficient check upon the appointing powe: 
and yet not unduly limit the reasonable 
freedom of the chief justice. 

In the present half-organized and 
chaotic condition of the bar of a large 
city such a list would be like ballast in 
a cranky ship. The list would constitute 
a roll of honor, twice as numerous as tie 
local bench, and its members, chosen pre- 
sumably from the most active practition- 
ers, would prove friends of the court in 
a very practical way. 

With a suitable form of selection and 
subsequent administrative leadership 
there would come before long a degree of 
public confidence now lacking so that 
acquiescence in long tenure would be the 
natural development. Meanwhile a peo- 
ple used to passing frequently upon ju- 
dicial candidates will want to preserve 
this custom. To meet this demand it is 
proposed that appointments shall be for 
a definite probationary period. A con- 
firmation by popular vote after proba- 
tion would serve to continue the incum- 
bent for a longer period, after which 
there may be a second vote. A second 


confirmation should mean a still longer 
term. 

To carry out this idea it is provided 
that at every election of a chief justice 
there shall be submitted to the voters the 
names of all judges who have served 
three years and have not been voted upon, 
all who have served nine years and have 
once been confirmed, and all who have 
served eighteen years and have been twice 
confirmed. Coupled with each name is 
a statement of the length of time served 
and the simple query whether this judge 
shall be continued in office. Coming at 
stated intervals such a submission has 
none of the features of the judicial recall ; 
it gives voters full power to retire an un- 
satisfactory judge; and it submits the 
name of the judge under terms far more 
favorable to a deliberate and just de- 
termination than is possible under the 
present system which compels the incum- 
bent to compete at one or two elections 
with one or more envious rivals. 

A proposal intended to secure a like 
benefit in the case of the elected judge is 
made in connection with an interesting 
discussion of the merits and demerits of 
the elective system as applied to the ju- 
dicial office. One of the reasons for dif- 
ficulty in choosing judges by election lies 
in the fact that a mixed question is sub- 
mitted; the bringing of rival candidates, 
when the incumbent is willing to con. 
tinue his service, is an intimation that 
there should be a change. Encourage- 
ment is given to campaigning which is 
directed toward stirring up feeling 
against a sitting judge. The incumbent 
is in a measure running against the field. 
There is involved some of the most ob- 
jectionable elements of the recall. 

These defects are not essential to an 
elective system. It is possible to provide 
for the submission of the names of sitting 
judges as stated above with the difference 
that in case of a rejection there must then 
he held an election open to all candidates 
instead of filling the vacancy by appoint- 
ment. While this would at times involve 
additional expense the benefits accruing 
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would undoubtedly justify the effort and 
cost. 
Simple and Consistent 


In summing up it may be noted that a 
first view of the organization scheme gives 
an impression of complexity but compared 
with the situation today in any large city 
it is in reality as simple as it is consistent. 
The judicature act merely weaves accus- 
tomed elements into a congruous whole. 

For half a century and more we have 
attempted by minute and mandatory rules 
to compel judicial efficiency and we are 
further today from success than when we 
started. The present proposals mark a 
growth of political philosophy; they are 
aimed not at making angels of judicial 
officers, but of creating a machinery of 
justice which is workable by human be- 
ings. 

The act itself studiously avoids changes 
in procedure, but by confirming the 
court organization in needed power to 
regulate the details of practice it paves 
the way to an evolution of procedure in 
expert and responsible hands. In numer- 
ous ways it tends to make judicial inde- 
pendence genuine and practical. No 
presiding justice or chief justice can in- 
fluence the individual trial judge with 
respect to his decision in any cause. The 
fact that the judge is part of a strong 
and successful institution makes for real 
independence, as against the dependence 
too often resulting from the inefficiency 
of the dissociated unit. 

The act may be said to be derived from 
three sources of experience; from prin- 
ciples of organization worked out in 
business fields, from the conspicuous 
success of partial organization in so- 
called municipal courts, and from the 
comparative success of commissions estab- 
lished for mixed administrative and ju- 
dicial purposes. 

From the beginning of our system of 
courts the essential judicial function has 
been organized so that responsibility for 
decisions, as between trial judges and ap- 
pellate courts, has been entirely clear. 
The act imposes no new or different idea 
in respect to this vital part of judicial 
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procedure. But until recently there has 
been but a very imperfect organization of 
responsibility for the administrative side 
of the judicial function, which is of grow- 
ing importance in every large city. 

Analysis of existing defects in the ad- 
ministration of justice, including numer- 
ous phases of the work which rarely come 
to the attention of the representative 
lawyer, points to the present lack of ad- 
ministrative organization and direction 
as their pre-eminent cause. A mis-read- 
ing of the symptoms leads to apathy on 
one hand and bizarre proposals on the 
other, occording to the temperament and 
training of the observer. Meanwhile 
proofs of the value of organized responsi- 
bility and business management have 
been supplied by the new courts of sev- 
eral cities. In the shortest description 
the purpose of the plan is to create an 
environment in which the individual 
judge will be free to reach his highest 
point of public usefulness. 


Mr. Root’s Opinion 


Every lawyer knows that the continual 
reversal of judgments, the sending of par- 
ties to a litigation to and fro between the 
trial courts and the appellate courts, has 
become a disgrace to the administration 
of justice in the United States. Every- 
body knows that the vast network of 
highly technical rules of evidence and 
procedure which prevails in this country 
serves to tangle justice in the name of 
form. It is a disgrace to our profession. 
It is a disgrace to our law and a discredit 
to our institutions —Elihu Root. 


When Procedure Is Bad 


There are few functions more highly 
technical and scientific than judicial 
procedure and which, when improperly ap- 
plied, can become more wicked in results. 
There are few agencies that demand less 
simplicity in form and use or are worse 
impaired by- mystery or technicality.— 
Thomas W. Shelton. 


How to Unify the Courts of a Large City 


CoNnsoLipDATE all existing courts into a single Metropolitan Court with a chief 
justice as executive head. 

Frxep Divisions: Create from three to six divisions, depending upon the 
number of judges, and distribute the judges among them. The divisions are to repre- 
sent the principal classes of proceedings, as criminal, civil jury, equity, probate and 
civil non-jury. 

PRESIDING JUSTICES: Give to each such division a presiding justice who shall 
control the calendars by classifying causes, and shall assign the judges of his division 
to special calendars. 

JUDICIAL CouNcIL: Organize responsibility for the proper business manage- 
ment of the court by establishing an executive board composed of the chief justice and 
presiding justices. 

RuLE-MAKING AND ADMINISTRATIVE Powers: Confirm in the judicial council 
the power to make and modify rules of procedure subject to legislative correction ; 
repeal existing procedural acts as statutes but continue them as rules of court; confer 
the power to assign and transfer judges and to control the clerk and other officers of 
the court. 

CLassEs OF JupGES: Confer upon every judge of the unified court complete 
trial jurisdiction at law, in chancery and as to crimes; if expedient provide that cer- 
tain of the judges blanketed into the new court shall be junior judges, having com- 
plete trial jurisdiction, but ineligible to appointment as presiding justices, and en- 
titled to less salary than senior judges. The junior judges should be eligible to pro- 
motion whenever a vacancy occurs among the senior judges. 

Masters: Permit the judicial council to employ masters for such divisions as 
may require them, to serve subject to the rules made and under the direction of pre- 
siding justices. 

Meetincs: Require judges of divisions to meet monthly and the judges of 
the entire court to meet at least once a year; special meetings to be subject to call. 

Reports: Require the chief justice to submit a report annually showing the 
business of every division and of the entire court in detailed classification; require 
monthly reports of presiding justices of division. 

CLERK: Consolidate all existing clerks’ offices into one; provide for the selection 
of a clerk and his deputies by the judicial council. 

Orricers: Make the police of the city deputy bailiffs for the service of all pro- 
cess; confer on the judicial council power to employ such other officers as are needed 
for the court’s purposes. 


The Jury of One 


In re “A Jury of One,” page 151, your 
Journal No. 5, February, 1918—I am as- 
suming that the quotation from Profes- 
sor Rood is serious—may it not be prop- 
erly said that the suggestion overlooks 
two very desirable practical advantages 
inherent in the jury system of determin- 
ing the truth of conflicting versions of 
fact—whether twelve menor ten men, 
no matter, plurality is the important 


thing—namely, (1) the fact that the dis- 
appointed one of the two litigants always 
has to reckon in his own reflections with 
the fact that twelve men agreed in think- 
ing him wrong, and—much more to the 
point—(2) the tribunal has vanished into 
thin air, and there is no individual 
against whom to hold a grudge? Surely, 
where the litigant’s veracity is involved, 


these considerations are of prime impor- 
tance.—M. W. Acheson, Jr. 
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For a National Judicial Commission 


I have been asked to write in regard to 
the suggestion for the creation of a Na- 
tional Judicial Commission which I made 
at the last meeting of the Judicial Section 
of the American Bar Association, and to 
do so as informally as I might wish. The 
large liberty suggested made the invita- 
tion unusually alluring, and the task 
seemed much easier than it proves to be 
now that it is actually begun. It would 
seem, moreover, that as those likely to 
read this article are keenly alive to present 
conditions and deeply interested in bring- 
ing about judicial efficiency I cannot use- 
fully do more than to recount the steps 
that led me to a conviction that a National 
Judicial Commission is necessary to that 
end. 

Perhaps I should begin by saying that 
about two weeks after I was elected to the 
bench in Chicago, I tied my horse to the 
railing in front of the courthouse in Bath 
county, Virginia, and went inside to listen 
to what went forward. From that day, 
during my term of office, I lost no known 
opportunity to observe how justice was 
administered outside my own state. This 
led me the summer following my election 
to visit the courts of Edinburgh and Lon- 
don, and afterwards, while being piloted 
from Notre Dame, I obstinately turned 
my face toward what to my practiced eye 
had some of the aspects of a courthouse, 
and which turned out to be the Palais de 
Justice, where I had an opportunity to 
witness the proceedings of the court of 
the first instance and also the criminal 
assizes. In the latter I was placed on the 
dais directly behind the judges where I 
had an opportunity minutely to observe a 
murder trial which wert forward with re- 
markable dispatch, and I came away with 
the impression that the conventional criti- 
cisms of French criminal procedure must 
usually be made by those who have not 
-had an opportunity to observe it in actual 
operation. 

The following year I armed myself with 
such potent letters as to secure the per- 


sonal and kindly assistance of Viscount 
Haldane, then Lord Chancellor; and Lord 
Moulton, as well as some helpful sugges- 
tions from Sir Bargrave Deane, a justice 
of the Admiralty, Probate, and Divorce 
Division, and several English barristers. 
In addition, the secretary to Lord Chief 
Justice Alverstone was very earnest in his 
efforts to show me the actual, everyday 
workings of the English judicial system 
and furnished me with a wealth of printed 
judicial statistics and the report of the 
Royal Commission on Delay in the King’s 
Bench Division. These gentlemen were 
able to give me an insight into the work- 
ings of the system which I feel that I 
would not have been able to get in any 
other way. 

My purpose in this investigation was to 
find means of improving our own pro- 
cedure, but it led widely different from 
what I expected. In the first place it be- 
came apparent that such efficiency as the 
English system has (and it is, I think, 
efficient in a very large degree) is the re- 
sult of some 900 years of constant effort 
on the part of lawyers and jurists who 
were, for the greater part, never entirely 
satisfied with the results which they were 
able to obtain. That state of mind which 
we see repeatedly made manifest seeins to 
me very significant and important. They 
started with substrata of Germanic. cus- 
tom, the Conquest added Frankish ele- 
ments, some Roman influences appeared 
and there followed a period during which 
new writs were constantly forthcoming to 
give needed remedies; a system of equity 
jurisprudence was developed and the law 
merchant accepted. In general, there was 
a more or less continuous readjustment of 
methods and means to fit conditions and 
population, and it cannot be doubted, I 
think, an equally constant though im- 
perceptible ingraining of existing legal 
concepts into the life of the people. In 
the old phrase, they “lived” this law and 
were, in consequence, to some extent 
molded by it. The Judicature Acts have 
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no doubt eliminated many evils, but the 
fundamental harmonies between law and 
national life were already there. I think 
nothing could be more misleading than to 
call this development of a judicial system, 
growth. That idea unconsciously creates 
the feeling that difficulties iron themselves 
out and defects in some way correct them- 
selves. The creation of a satisfactory and 
efficient judicial system in any country, 
however, seems to me to require the 
earnest and intelligent efforts of those 
who have the administration of justice in 
hand. : 

Our own judicial experience, however, 
seems on examination to be widely differ- 
ent. We started with a ready-made sys- 
tem of law and judicial administration 
applied of necessity to new conditions. 
The system itself was designed to satisfy 
the needs of a homogeneous population 
living under slowly changing conditions, 
in orderly communities made up largely 
of those who were content to remain in the 
places and stations of life where and to 
which they were born. It was applied 
here, on the other hand, at the outset, to 
settlements composed largely of ambitious 
men and women somewhat scornful of 
conservatism, impatient of restraint, mi- 
gratory, and of diverse national and racial 
origin. To say that these people needed a 
rigorous system of law to keep them in 
order is to forget that when law and judi- 
cial methods are not in harmony with the 
life of the peop'e, they become very impo- 
tent instruments of justice. 

It, therefore, appeared to me that there 
had been need of judicial readjustment at 
the very beginning; this need was, how- 
ever, very slight compared with the need 
of readjustment resulting from both in- 
action and misdirected efforts at judicial 
reform during the last century and a half. 

The kaleidoscopic changes by which a 
wilderness has become inhabited by a hun- 
dred million people; the civil life of the 
Eighteenth century displaced by the com- 
plicated civilization of the Twentieth, 
with its multiplicity of problems, with its 
intricacies of organized industry and 


commerce, and the rising tide of immigra- 
tion from every part of the known world, 
civilized, semi-civilized, and savage, co- 
operated to create a most astonishing 
problem in jurisprudence and judicial ad- 
ministration. In this confusion it was 
not helpful to have at first, thirteen and 
finally (with the federal) forty-nine sep- 
arate sources of judicial authority, all 
tremendously active, and not one consist- 
ently uniform in its own rulings. Our 
neglect of the judiciary came about quite 
naturally since we had things to do that 
were far more interesting, if not more 
urgent than the development of a sound 
judicial system. We had wars to conduct, 
a political system to create, commerce and 
industries to develop, and enormous re- 
sources and a consequent apparently irre- 
sistible temptation to exploit them. 

Another reason for our judicial retro- 
gression, and it is hardly necessary to 
argue here that there has been retrogres- 
sion, seems to have been an apparently im- 
plicit belief in the ability of the common 
law system automatically to adjust itself 
to every condition and meet every emer- 
gency; in short, in its universal applica- 
tion to every condition and to every peo- 
ple; due, in part, perhaps to a sort of 
judicial canonizing of that imaginative, 
brilliant, but misleading writer, Sir Wil- 
liam Blackstone. The popular picture 
has been that of an empire scattered all 
over the world, composed of nearly every 
known race and degree of civilization all 
governed by the common law. The truth 
is, of course, that the common law has 
been applied only to England and to dis- 
tinctly English colonies, while all British 
possessions are governed by their own law, 
and that the Judicial Committee of the 
Privy Council decides Indian questions, 
for instance, according to the law of the 
village and even the personal law of the 
family, to which the parties may belong. 

It seemed to me, also, that in addition 
to our failure to develop our judicial sys- 
tem, we destroyed all possibility of its 
spontaneous development when we took 
from the courts the power to govern prac- 
tice and procedure. 
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My conclusion from all this was that 
our judicial system could never be made 
efficient by the mere application of the 
principles of the English Judicature Acts. 
That there were elements in our problem 
that were novel and involved a considera- 
tion of matters far beyond mere practice 
and procedure; that there had been for a 
century and a half a widening gap be- 
tween our judicial needs and means and 
that the time had come for an unsenti- 
mental appraisement of-our judicial sys- 
tem in which every means and method 
should be subjected to the acid test of 
reason. 

The jury system, for instance, may be 
necessary to the preservation of our liber- 
ties, but how far is it necessary? Where 
is it useful? And to what extent should 
it be modified? Here, as in every other 
instance, it seems to me the questioning 
should go to the root of the matter and 
nothing should be assumed. 

When at this point I turned to review 
what had been written on the subject of 
judicial reform I found a truly remark- 
able volume of material. 

For generations legislative commis- 
sions, bar association, committees, various 
societies, law school professors, practition- 
ers and judges have been turning out 
reports, papers, and suggestions on one or 
more phases of judicial administration 
with remarkable dispatch and no little 
volume. I would not for a moment be- 
little what has been done. Some of it, of 
course, has been hasty and superficial, al- 
most casual, but at the same time there 
are to be found papers and reports which 
show profound study and earnest consid- 
eration of the subject in hand. When, 
however, one attempts to get to the 
bottom of the subject, and to draw definite 
conclusions, he finds himself confronted 
with an almost boundless mass of material 
nearly as hard to digest as the annual 
output of judicial decisions. It was this 
situation that finally led me to believe 
that there ought to be some sort of clear- 
ing house where all this material could be 
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systematically investigated and appraised, 
and an institution to which new sugges- 
tions could be addressed, and which, in 
short, would ardently devote itself to the 
task of finding out how our judicial insti- 
tutions may be made adequate to our 
needs. It seemed to me also desirable that 
such a body should have an official charac- 
ter and be so constituted that its conclu- 
sions would carry the weight of great 
authority. 

Can it be reasonably doubted that a 
National Judicial Commission, created by 
act of Congress, supplied with the neces- 
sary means and properly constituted, 
would be immensely helpful in the attain- 
ment of judicial efficiency ? 

While it would, of course, analyze and 
digest the helpful suggestions that have 
already been made, it would in addition, 
it may be hoped, present new suggestions 
of a very constructive value. We have 
pretty generally come to realize that new 
conditions sometimes require a modifica- 
tion of former legal concepts and probably 
the creation of some that are new. Such 
a National Judicial Commission ought 
not like those of Justinian merely to de- 
vote itself to the codification of an old and 
sterile jurisprudence, but rather, by its 
suggestions, to increase and expand the 
power of a living law. There seems to be 
no possible question as to the constitu- 
tional power of Congress to create such a 
commission for the purpose of investigat- 
ing the administration of justice in both 
state and federal courts. 

These courts taken together constitute 
the means by which the judicial work of 
the nation is performed and in conse- 
quence the national government has a di- 
rect interest in promoting the efficiency of 
both systems. So far as the state courts 


are concerned each state must, of course, 
act for itself, but there is no reason why 
we should not consider and investigate 
the judicial problem as a nation.—Clar- 
ence N. Goodwin, some time Justice of 
the First District Appellate Court, Iil- 
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The Need of Statistical Information on Civil 
Litigation, With Tables 


Of all the sovereign interests of the 
state governmental unity, military power, 
territorial stability, material resources, 
police, justice—juridical sovereignty is, 
from an internal point of view, the most 
important and the most essential. With 
war, justice is one of the primary func- 
tions of the state. What war is without 
the state, justice is within the state. They 
are opposed directions of the same dy- 
namic force. 

The premises being admitted, a claim 
for the fullest information concerning 
the practical bearing of litigation is not 
inadmissible. The fact, however, espe- 
cially in civil litigation, belies the de- 
mand. In the United States, hardly any 
official information of value is available 
in civil litigation.t It would strike one 
as a strange situation in an institution 
of such wide and deep importance as the 
administration of justice, that essential- 
ly nothing is known of it except in a 
haphazard way, if it were not well known 
that nearly every other social, non-eco- 
nomic activity suffers a similar neglect. 
The historical age is already in its ma- 
turity, but the statistical era has hardly 
commenced. If this were the place to 
undertake it, it might be interesting to 
attempt a sketch of the unfoldment of 
intellectual activities since the Ren- 
ascence which would attempt to state the 
reasons for this obvious and serious de- 
fect. 

Among the variety of causes which 
would require notice, so far as concerns 
legal ideas, would be the notion that the 
law (either in its one assumed aspect of 
a plexus of imperative norms, or in its 
other assumed aspect of a thing to be 
drawn out of the unfathomable ocean 
of the wisdom of the ancient common 
law), requires no statistics for its un- 
derstanding or its improvement. For this 
point of view there are no materials bear- 
ing on the law other than statute books 
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and court reports. All the rest is politi- 
cal science, economics, psychology, eth- 
nology, ete., ete., which a lawyer may 
come in contact with in his pre-legal 
studies, but never again thereafter with- 
out detriment to legal science. This at- 
titude, if not specifically hostile to legal 
sociology, is, at least, qualitatively, in- 
different.? 

The question of legal sociology is the 
broad one. Legal statistics is simply 
one of its phases. Of legal statistics there 
are two kinds—the external and internal. 
A tabulation from the records, of the 
number and kind of criminal cases within 
a definite jurisdiction in a given period 
with all that may be gathered from the 
record, of the sex, age, nativity, etc., etc., 
of accused persons, would be an illustra- 
tion of external statistics. Internal sta- 
tictics, to use the same illustration, go 
beyond the bare official record into un- 
derlying conditions of heredity and en- 
vironment of each case. In criminal law 
both kinds of statistics are, and long 
have been, the regular working tools of 
the criminologist. In civil law, on the 
contrary, little has been made, except for 
special courts of either branch of sta- 
tisties.* 

The development of unified courts will 
doubtless bring the needed information 
on civil litigation. So far as anything 
has been attempted in the United States 
in these matters the emphasis has been 
on fiscal and efficiency data only, thus 
disregarding other important facts. The 
purpose of this paper is to point out some 
of the neglected important data to be 
collected by external statistical tables of 
civil litigation in courts of first in- 
stance.® 

Statistical inquiry in civil matters may 
be grouped under four heads: 

(a) What economic classes are litigat- 
Ing; 

(b) The nature of the litigation ; 
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(c) Disposition of cases; 
(d) Cost and efficiency. 


Explanation of the Tables 


Table A shows what economic classes 
resort to the courts either as plaintiffs 
or defendants. If it were thought desir- 
able, and at the time workable, the sug- 
gested enumeration of classes could be 
extended to include various sub-groups. 
Thus “retailers” for example could be 
subdivided into a dozen or more sub- 
classes. However, until the need appears, 
such detailed sub-grouping should not be 
attempted.® 

Table B shows what the various eco- 
nomic classes are litigating about. The 
basis of classification is primarily ob- 
jective. 

Table B (1) deals with extraordinary 
actions. 

Table B (11) deals with personal rela- 
tions (e. g. injuries to the person, im- 
prisonment, slander, battery, etc.), in- 
cluding matters of personal condition 
(e. g., name, marriage, divorce, adoption, 
ete.) and interferences with personal ac- 
tivity (e. g., boycott, trademark, infringe- 
ment, etc.). Conventional legal theory 
would in some cases demand a different 
classification, but convenience, it is be- 
lieved, will be furthered by adhering to 
an objective principle; especially in view 
of the fact that the clerical work of sup- 
plying the required information prob- 
ably will be performed by persons for 
whom an abstract, a Roman law, classi- 
fication would be a disadvantage. 

Table B (III) deals with land and all 
litigation concerning it—title, possession, 
foreclosure, nuisances, documents, etc. 

Table B (IV) deals in a similar way 
with chattels (movable physical objects). 

Table B (V) deals with contracts, and 
with proprietary relations in personam, 
except specific performance. 

Table B (VI) deals with successsions. 

Table B (VIT) deals with all mis- 
cellaneous actions not otherwise classi- 
fied. 

Tables A and B are to be in juxtaposi- 
tion, as shown in Table C. 
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Actions at law sometimes, and bills in 
equity frequently, present a variety of 
aspects. In such cases, the principal as- 
pect disclosed by the pleading or by the 
judgment or decree, is to be determina- 
tive. Each case should be classified in 
only one way. It often happens also, in 
an action or suit, that there are sub- 
ordinate parties. In such cases only the 
principal parties are to be classified, as 
shown by the judgment or decree. In 
the alternative, the subordinate parties 
(as appears from an inspection of the 
pleadings) may be classified under a 
single group, not otherwise differentiated, 
of “subordinate parties.” The alterna- 
tive is believed to be preferable, since, 
unless it is adopted, the statistical data 
for any given year will be either incom- 
plete or long delayed, because of the fact 
that the final judgment or decree may not 
be entered until many years after the 
institution of suit. 

No attempt is made to formulate 
tables for branches “c” and “d,” since a 
variety of such tables are already in ex- 
istence. Furthermore, such tables touch 
other kinds of problems than those sought 
here to be stressed. 

Table C will show the difficulty of en- 
tering the required information. It may 
also furnish for the same reason, the mo- 
tive for declaring so detailed an inquiry 
impracticable. In such a matter, there 
must be a weighing*of means and ends. 
If the end sought and obtained shows a 
surplus, the question of practicability is 
solved. The difficulty of the problem in 
itself furnishes no test; and, again no 
opinion in advance, or even afterwards, 
can be demonstrated by a method of loss 
and gain. In the meantime, if any part 
of the program is realized, it will be at 
least a step out of darkness. 

Finally, as to the tables offered, there 
is no claim of complete cataloging. They 
are tendered as substantial performance. 


Method of Obtaining Statistical Information 


Assuming the desirability and im- 
portance of the information indicated, 
the practical question remains—how car 
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it be obtained in the absence of unified 
courts? That the task is too large for 
any private attempt which would justify 
the probable results seems clear. That 
it requires action of the state for its 
accomplishment is also clear. An act of 
the legislature requiring the clerks of the 
various trial courts of the state within 
a specified time after the close of the 
calendar year, to file with the attorney- 
general of the state a report in a form 


to be prescribed by the attorney-general, 
would make such information available in 
the absence of a unified court.*. This 
method of collecting judicial statistics, 
with the publication of the information 
by the attorney-general, would also, it is 
suggested, furnish the necessary socio- 
logical groundwork upon which a sys- 
tem of unified courts could be scientific- 
ally constructed. 


NUMBER OF TABLE A 
|13|14| 15| 16 {17|18|19| 20/21 
Private 
Corporate 
Partnership | 
18 
n 2 = = = 
Z 
Private = 
Corporate 
Partnership 
NUMBER OF 
DEFENDANTS 
TABLE B [Corporal Injury.]} 
3. Intentional. 
4. Unintentional. 
Extraordinary Remedies 5. Absolute Liability. 
1. Certiorari. 6. Crim. Con. 
[Habeas Corpus. ] 7. False Arrest (and Imprisonment). 
2. Imprisonment Cases. [Guardians.] 
3. Non-Imprisonment Cases. 8. Appointment. 
4. Eminent Domain. 9. Removal. 
5. Mandamus. 10. Miscellaneous. 
6. Prohibition. [Interference With Business or Labor 
7. Quo Warranto. Relation.] 
8. Supersedeas. 


Personal Relations 


1. Adoption. 
2. Alienation. 


11. Copyright and Patent. 

12. Blacklist. 

13. Boycott. 

14. Strike. 

15. Trademark and Tradename. 
16. Miscellaneous. 
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Interference with Child Relation. 


Interference with Employee Relation. 


Libel. 
Malicious Prosecution. 
[ Marriage.] 
Breach of Promise. 
Divorce. 
Nullification. 
Separate Maintenance. 
Name, Change of. 
Privacy. 
Slander. 
Land 
Burnt Record. 
Cloud. 
Dower. 
Ejectment. 
Forcible Detainer. 
{Foreclosure. } 
Mortgage or Trust Deed. 
Mechanics’ Lien. 
Injunction. 
Partition. 
Quiet Title. 
Redemption. 


Reformation, Rescission, Cancellation. 


Sequestration. 
Specific Performance. 
Trespass. 

Trespass on Case. 
Trusts. 
Miscellaneous. 


IV 
Chatteils 
Detinue. 
Distress. 
Foreclosure. } 
Mortgage. 
Lien. 
Replevin. 
Trespass. 
Trespass on Case. 
Trover. 
Specific Performance. 
Trusts. 


Vv 


Contracts and Other Obligations 
Account and Accounting. 
Attachment. 
Bills and Notes. 
Building Contracts. 
[Confession of Judgment.] 
Lease. 
Note. 
Creditor’s Suit. 
Fraudulent Conveyance. 
Garnishment. 
Guaranty and Suretyship. 
[Insurance Policy.] 
Value. 
Premiums. 
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Interpleader. 
Labor Services (Inc. 
Brokerage. ) 
[Money.] 
Loaned. 
Paid Out. 

Ne Exeat. 

[Partnership. } 
Accounting. 
Dissolution. 
Miscellaneous. 

Professional Services. 

Quantum Meruit (Goods, etc.). 

Reformation, Rescission, Cancellation. 

Rent (ine. Use). 

Restraint Negative Covenant. 

Sales. ] 
Land. 
Chattels. 

Scire Facias. 

Subrogation, 

tion. 

Trusts. 

{ Warranty.] 
Land. 
Chattels. 
Miscellaneous. 

Miscellaneous. 


vi 
Succession 


Administration. 
Assignees. 
Conservators. 
Executors. 
Guardians.* 
[Wills.] 
Construction. 
Establishment. 
Revocation. 


Transportation, 


Contribution, 2xonera- 


Vil 
Miscellaneous 


Annexation. 
Arbitration. 
{Corporations. 
Dissolution. 
Elections. 
Stockholders’ Suits. 
Miscellaneous. 
Discovery. 
Drainage. 
Elections. 
Highways. 
Illegal Ordinance. 
(To set aside.) 
Injunction. 
(Against Action at Law, etc.) 
Insolvent Debtor. 


*NOTE.—No attempt has been made to 
show what of detail would be desirable as 
to this class or the preceding ones of this 
division. 
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14. Qui Tam. [Trustee.] 

15. Review (Bill of). 18. Advice. 

16. Tax Suit. 19. Appointment. 

17. Testimony (Perpetuatim). 20. Removal. 
TABLE C 


A SECTION OF TABLES “A” and “B” IN JUXTAPOSITION 


| Deposi- || Cartage, || Capital- 
taries Ete. ists || Brokers || Banks NUMBER CASES 
Dfts.| Piffs.| | Dfts.| Piffs.|| Dfts.| Piffs.|) Dfts.| Piffs. |) Dfts.| Piffs. Equity 
PRIVATE 
PARTNERS 
= [Hapeas Corpus] 
PARTNERS 
= CORPORATE Non-IMPRISONMENT 
PARTNERS 
PARTNERS 
CORPORATE MANDAMUS 
PARTNERS 
PRIVATE 
CORPORATE Quo WARRANTO 
PARTNERS 


ConTINUATION 


NOTES 


(1). For the United States an im- 
portant exception in part is found in the 
Reports of the Attorney-General of the 
United States; the report on bankruptcy 
cases is especially valuable. See, also, 
note 4 infra. Various special courts, 
(e. g., The Municipal Court of Chicago), 
furnish information on the kinds of cases 
litigated, but there is insufficient detail 
to provide any basis of legal-sociological 
study. Even the elaborate reports on the 
activities of English courts do not at- 
tempt what is suggested by Table A., in- 
fra., cf., “Statistics Relating to the Ju- 
dicial Committee of the Privy Council, 
the House of Lords, the Supreme Court 


of Judicature, County Courts, and Other 
Civil Courts,” London, annual. 

(2). Cf. Freund, “Standards of Amer- 
ican Legislation” (1917) p. 250. 

(3). The reason is that criminal law 
was the classical point of contact between 
law and legal philosophy. 

(4). One state Supreme Court (Illi- 
nois through the initiative of Mr. Justice 
Carter) has tabulated its activities cov- 
ering a ten-year period: “A Statistical 
Review of the Work of the Supreme 
Court” (July 1, 1900-June 30, 1910), 
Springfield, 1912. These tables are 
carefully prepared and contain important 
information. They will be found espe- 
cially invaluable for any plan dealing 
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with a reorganization of review courts in 
Illinois. 

(5). Information is readily available 
for the activities of appellate courts in 
official court reports. No attempt, how- 
ever, has been made except in Illinois, 
to tabulate this information in a statis- 
tical way. The digests of cases, however, 
furnish a datum of information on the 
frequency of litigation in the various de- 
partments of law. Thus, a recent count 
has shown that in the state of New York 
questions on wills arise oftener than any 
other in that state. Perhaps one of the 
advantages of full statistical informa- 
tion, to say nothing of other more im- 
portant advantages, would be to enable 
law schools to emphasize, to a certain ex- 
tent, teaching in those departments of 
law which are oftenest represented in 
litigation. 

(6). In the judicial statistics of Seot- 
land, in the one branch (Divorce and 
Separation) where any attempt is made 
to classify economic groups, skilled and 
unskilled workers are divided into some 
twenty distinct classes (e. g., bakers, 
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carpenters, masons, painters, ete.), ac- 
cording to the occupation of the pursuer 
[plaintiff]. “Report on the Judicial Sta- 
tistics of Scotland for the year 1915,” 
Edinburgh, 1916, Table VII, p. 72. 

(7). The Bankruptey Act furnishes 
a precedent exactly in point on the 
method. The Attorney-General re- 
quired to lay before Congress statistical 
tables for the whole country, and by 
States, showing the number and kinds of 
cases, the amount of property of bank- 
rupt estates, the dividends paid, and the 
expenses of administration. It is also 
provided that officers of bankruptcy 
courts shall furnish such information in 
writing as is within their knowledge 
and shown by records or papers in their 
possession, to the Attorney-General with- 
in ten days after being requested. It 
must be ackowledged, however, that this 
statistical information is less compli- 
cated than that suggested in Tables A 
and B infra.; but the difference is only 
one of degree.—Albert Kocourek, Profes- 
sor of Law in Northwestern University 
School of Law. 


How Long Must We Endure It r 


One hundred years ago medieval sever- 
ity of punishment still remained in the 
letter of the English law. There were 
scores of offenses, most of which are 
lightly considered now, which were pun- 
ishable only by death. Meanwhile severity 
of punishment had proved to be a com- 
plete failure in preventing crime. 

Reformation in the text of the criminal 
law did not come until long after there 
was judicial realization of the practical 
failure of the draconian system and long 
after the public conscience condemned 
such barbarous penalties. The problem 
then for the courts was to find a way to 
evade the literal consequences of these 
archaic statutes. Benefit of clergy was 
the main reliance in this respect, but the 
nécessity for relief led also to a develop- 


ment of procedural technicality, which, 
for a most worthy and humanitarian pur- 
pose, filled the criminal law with rank 
absurdities. The readiest way to enable 
an unfortunate respondent to escape the 
gallows was to find a flaw in the indict- 
ment. 

So it came about that the efforts of 
judges to prevent unconscionable penal- 
ties, pending a tardy reformation of the 
law, led to decisions which respected the 
increasing length and intricacy of indict- 
ments, but held them to the utmost par- 
ticularity and technical perfection. 

So successful did the courts become in 
finding flaws in procedure for the sake of 
avoiding judicial barbarity that in the 
seven years preceding 1811 only one re- 
spondent, out of 1,872, who were sen- 
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tenced to death for petty thefts and small 
offenses against property, was executed. 

American criminal procedure was de- 
rived from that period of English history, 
although the historic justification for its 
technicality never existed on our soil. 
Our insistence upon formality in accusa- 
tion and trial procedure has persisted 
into an age which is exactly the opposite 
with respect to the legislative attitude to- 
ward crime. Under guise of trying the 
offender we really try the prosecuting of- 
ficer. While the situation is better in the 
Federal Courts, on the whole, than in 
many state courts, there is said to be a 
United States Circuit Court judge, whose 
circuit embraces Arkansas, so wedded to 
the anachronistic theory that he declares 
it to be the duty of the appellate court to 
reverse every judgment of conviction if 
the slightest irregularity of procedure ‘can 
be found, whether it has been raised by 
respondent’s brief or not. 

In view of these facts it is interesting 


to quote from a recent opinion in the 


United States Circuit Court of Appeals. 
Fifth Cireuit, 245 Fed. Rep. 385, in 
which Judge Batts expresses himself 
boldly concerning the tactics of respond- 
ent’s counsel. Lee and F. A. Whitehead, 
L. F. Harris and the Standard Home 
Company had been convicted of using the 
mails to defraud, through a most damn- 
able contract scheme, thousands of small 
investors who were saving money to build 
homes. The opinion states that the in- 
dictment covered ninety-one pages of the 
printed record, and “notwithstanding the 
apparent completeness of the statement 
of the design and of the method by which 
it was to be carried out, the defendants 
each primarily filed sixty-seven demur- 
rers to each count. After judgment, by 
assignments of error, the attacks on the 
sufficiency of the indictment were in- 
creased to eighty-five.” The court found 
that “The scheme primarily devised, im- 
proved by the suggestions of experience, 
was apparently well adapted to effect an 
exchange of valueless premises for 
money.” But the following is the quota- 
tion which we have been approaching: 


“Most of the attacks upon the indict- 
ment are apparently predicated upon the 
postulate that an indictment requires a 
character of English composition entirely 
different from that used for any other 
purpose, and that, in a determination of 
its meaning, all the ordinary rules of in- 
terpretation are abrogated. With refer- 
ence to every other instrument which 
comes before a court, an effort is made to 
ascertain the meaning intended by the 
writer. As to an indictment it is insisted 
that every possible effort should be made 
to divest it of meaning. A word too many 
avoids it; a word omitted is fatal. If a 
word or clause may be given a possible 
meaning antagonistic to another word or 
clause, that meaning must be given, rather 
than an obvious meaning which would be 
consistent. 

“Even when perversion of the language 
is not undertaken, perfection of expres- 
sion is insisted upon. Many English 
words have more meanings than one, and 
a writer whose thoughts are entirely clear 
and logical must be content sometimes to 
have a question raised as to the meaning 
of the language in which he undertakes 
to give them expression. There is little 
in literature beyond the reach of the 
hypercritical. The Lord’s Prayer and the 
Commandments have not escaped. One 
who can find eighty-five objections to the 
indictment in this case could probably 
suggest improvements in the Gettysburg 
speech. It is not quite reasonable to de- 
mand of prosecuting attorneys that they 
should show a talent for lucid and accu- 
rate expression, not expected of any other 
person. We shall decline to give aid in 
the maintenance of rules so manifestly 
in conflict with good sense, and so po- 
tently subversive of efficient administra- 
tion of the law. The time of a court may 
be more profitably used than in the per- 
petuation of absurdities. 

“The objections which may properly 
be urged to the indictment are not such 
as may be charged to the representative 
of the government who drew the indict- 


_ ment. As heretofore stated, the indict- 


ment covers ninety-one printed pages. 
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Kvery essential fact could probably have 
been stated in one-tenth of that space, 
except that it was conceived necessary to 
follow well-established forms and time- 
honored phraseology. It is to be regretted 
that prosecuting officers cannot feel safe 
in so drawing an indictment as to make 
it a simple and straightforward statement 
of the facts upon which the government 
depends for conviction. It is to be re- 
gretted, too, that the useless repetition in 
the counts cannot be obviated. Each of 
the eighty-five objections to the indict- 
ment is lacking in merit. But, if it had 
been suggested that the charges against 
defendants are obscured by excessive ver- 
biage, the proposition would be considered 
with sympathy, because of inherent merit, 
and overruled with regret, because the 
forms used are sustained, perhaps re- 
quired, by precedent... .. 

“But no one ought to be held to have a 
vested right in the veteran absurdities of 
criminal procedure ; no one should be per- 
mitted to plead that he would not have 
violated the laws of his country except 
for his confidence that foolish and illog- 
ical ruling would continue to be observed, 
whereby he would have acquired im- 
munity.” 

Under tie English and Canadian prac- 
tice the prosecutor, instead of working 
for weary days to produce a pleading mon- 
strosity of ninety-one printed pages, 
would have merely accused the defendants 
of “using the mails to obtain money under 
false pretenses,” in just so many words, 
and then, if sparticulars had been de- 
manded, and granted by the court, the 
particulars would have been appended in 
half a dozen lines. 

Is there in any other field of human 
activity such hoary-headed imbecility as 
exists in our criminal pleadings? 

How long must we endure this. solemn 
nonsense ? 


Domestic Relations Report 


Judge John Stelk, who sat in the 
branch court of Domestic Relations of the 
Municipal Court of Chicago in 1917, has 


had the report for his court bound sep- 
arately in a volume of 183 pages. A copy 
reached the Secretary just before going to 
press with this number of the JourRNAL, 
so an extended notice is rendered impos- 
sible. It should be said though that this 
report is remarkably complete and serves 
to throw light upon a great many social 
and legal problems. We shall doubtless 
have occasion to quote from it liberally in 
future numbers. Persons desiring to ob- 
tain copies should apply to the author. 


Speakers for the Society 


Officers of bar associations and others 
called upon to make up programmes for 
meetings will be interested to learn that 
representatives of the American Judi- 
cature Society may be secured as speakers 
on various topics related to the adminis- 
tration of justice. 

Chief Justice Olson of the Municipal 
Court of Chicago has an intensely inter- 
esting message concerning metropolitan 
court organization, the administration of 
justice criminally, and the psychopathic 
laboratory. Prior to his election to the 
bench he served as ten years as assistant 
state’s attorney for Cook county. It was 
the knowledge based on this experience 
which led, in part, to his pioneering in the 
psychopathic field. 

Another of our directors, Mr. Albert 
M. Kales, is specially qualified to speak 
on the organization of courts, both as a 
metropolitan problem and on a state-wide 
basis. Mr. Kales is author of the volume 
entitled “Unpopular Government in the 
United States.” He has taken the leader- 
ship in respect to the problems involved 
in judicial selection and tenure, and has 
written and spoken often on these topics. 

Mr. Samuel Rosenbaum is available for 
addresses on English court organization 
and procedure, and especially the history 
and operation of the rule-making power 
in the courts of England and other parts 
of the English commonwealth. He is 
author of the standard work on rule-mak- 
ing authority in these courts, entitled 
“Rule-making Authority in the English 
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Supreme Court.” Mr. Rosenbaum is also 
an authority on commercial arbitration 
and author of the report on arbitration in 
England, published as Bulletin XII, 
A. J. 8. 

These men accept nothing for their 
services as speakers, so an invitation im- 
plies payment of their traveling expenses 
by the organization which secures them. 

There are other members of the Society 
in various parts of the country well quali- 
fied to present the aims of the Society to 
audiences. Correspondence with the Sec- 
retary is likely to result in obtaining valu- 
able and interesting addresses on any 
topics pertinent to our field of work. 


Chicago’s Prospects 


The Illinois constitution is forty-seven 
years old. Next November the voters of 
the state will pass upon a proposal to call 
a constitutional convention. Inasmuch as 
amendment has been found nearly impos- 
sible it appears quite probable that the 
convention will be held. If held it is al- 
most certain that separate amendments 
will be submitted, as was done in Ohio 
in 1911, in order to avoid New York’s 
fiasco in 1915. 

In view of this it is interesting to ob- 
serve that sentiment appears to be trend- 
ing strongly toward the idea of consoli- 
dating the various courts of Chicago and 
Cook, county. There are seventy-three 
judges in the various courts. A unified 
court will of necessity be organic; that is 
to say, it will have divisions made on func- 
tional lines. It will necessarily be given 
extensive rule-making powers. There will 
be a development, necessarily, of the ma- 
chinery of administration. Chicago peo- 
ple have had enough experience with 
these principles operating in a limited 
way to make it impossible to think of re- 
organization without them. In fact, it is 
difficult to conceive of administering jus- 
tice effectually in a large city in any other 
way. 

Numerous minor proposals depending 
upon separate enactments have been made 


in a recent newspaper symposium. They 


all evidence a partial view of the entire 
situation. The time has passed when we 
could hope to remedy matters through 
patchwork legislation. The legislature is 
too slow to catch up with growing diffi- 
culties, even if it possessed the disinter- 
estedness and expertness required. The 
courts must be entrusted to work out 
their salvation under an organization 
which will permit them to-do this. 


Informal Procedure 


The next number of the JourNnaL will 
be devoted largely to a survey of the fields 
of conciliation, arbitration (judicially), 
and expeditious modes of trial in small 
claims causes. Since our Bulletin VIII, 
on “Informal Procedure,” published in 
1915, there has been great progress in 
these fields. Conci!:ation is a procedural 
step adaptable to the courts of both city 
and country. Bulletin VIII is now out of 
print but the June number will take its 
place. 


The Lawyer’s Duty 


Our country is today at war. Every 
man who loves his country realizes more 
than ever the need of service to the state 
and to the nation. With the war has 
come to our people an understanding of 
the imperative eed for efficiency in all 
branches of the nation’s life, including the 
courts. 

In this exigency the lawyer’s obligation 
is clear. It is his duty to sweep away the 
delays and technicalities of the law and 
to make the administration of justice by 
our courts simple, speedy and effective. 
We shall then again see the Temple of 
Justice strong and stately and beautiful, 
with people from all ranks of life flocking 
thither, their faith revived and having 
administered to them simply, promptly 
and fairly, the greatest of all blessings— 
Justice—Maz Thelen, President, Cali- 
fornia Railroad Commission. 
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Preserve Your Files 


The American Judicature Society has made arrangements to 
provide its members with convenient binders to hold files of 


the JOURNAL for at least three years. 


These binders will be sold at cost. They are attractive in 
appearance, suitably labeled on the back, of durable con- 
struction and easily made use of. 


Without a binder your copies of the JOURNAL will inevitably 
become scattered. With a binder you will before long havea fairly 
complete file of all the most useful data in the fields of court 
organization, judicial procedure, organization of the bar, and 
selection of judges. Will this be worth to you forty cents? If so 


SEND 40c (in stamps) for a BINDER | 
American Judicature Society | 
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The U. S. Compiled Statutes 1916 


Annotated Edition 


Including Acts of Congress to September 8, 1916 
Annotations down to April 1,1916 ~ 


12 volumes—Buckram—$75.00 delivered 


Write for terms of payment 


1917 Supplement 


to the United States Compiled Statutes 1916 


Included in this temporary volume are all of the general laws 
passed by the 


War Sessions of Congress 
Dec. 20, 1916, to Oct. 6, 1917 


Giving convenient access to all of the important legislation growing out of war 
conditions, including 


Embargo Act—Immigration Act—Food Control and Survey Act—War 

Risk Insurance Act—Bond Act—War Tax Act—Espionage Act—Excess 

rents Act—Selective Draft Act—Trading with the Enemy Act—Other 
acts relating to National Defense and Security 


The Trading with the Enemy Act and the Embargo Act are annotated to the important and inter- 
esting decisions covering the period of the War of 1812, the Mexican, Civil, and Spanish Wars. 


Bound in Buckram—$3.50 delivered 
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Current Supplements 
in the Federal Reporter Advance Sheets 


Only 25 cents per number 


Keyed by uniform section numbering to the U. S. Compiled Statutes 
1916 and the temporary Supplement 


West Publishing Co. St. Paul, Minn. 
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